STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

M & J CONSTRUCTI ON COVPANY

OF PI NELLAS COUNTY, | NC.,
Petiti oner,

VS. CASE NO. 94-6917BID

DEPARTMENT OF TRANSPORTATI ON,

Respondent .
and

MAYO CONTRACTI NG, | NC.,

I nt ervenor.

N N e N N e N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the Division of Admi nistrative Hearings, by its
duly designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styl ed case on Decenber 23, 1994, in Tall ahassee, Fl orida.

APPEARANCES

For Petitioner: M chael Boutzoukas, Esquire
Post O fice Box 2731
Dunedin, Florida 34697-2731

For Respondent: Thonmas H. Duffy, Esquire
Haydon Burns Buil ding, Miil Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0450

For Intervenor: Mary M Piccard, Esquire
Post O fice Box 589
1004 DeSoto Park Drive
Tal | ahassee, Florida 32302-0589

STATEMENT OF THE | SSUES

In their joint prehearing statenent adopted and filed at the hearing on
Decenber 23rd, the parties provided this concise description of the controversy:

This proceeding is limted to the issue of

whet her Petitioner, M& J Construction Co. of

Pi nel l as County, Inc. (M & J) should be excused
fromfiling a bid protest outside the statutory



period permtting such filings because of a
verbal change in the posting date allegedly
made by a Department of Transportation (FDOT)

enpl oyee.

Petitioner maintains that it shoul d be excused
fromnot filing its notice of protest within 72
hours of the posting of the intended award
because a representative of the FDOT nmade a
representation that the intended award woul d not
be posted until a date at |east 30 days after
the actual posting; therefore, equity requires
that its protest be all owed.

Respondent and the Intervenor maintain that the

bi ddi ng docunents nade cl ear that the award woul d
be posted on Cctober 20, 1994 or Novenber 7, 1994,
and that no change in this posting date woul d be
made except in witing. As no witten change was
filed, Petitioner was still on notice that the

i ntended award woul d be posted on Cctober 20, 1994
or Novenber 7, 1994. FDOT denies that M chael

Schaf enacker made a verbal representation otherw se.

In addition, in a supplenent to the prehearing statenent, Intervenor
contends that Petitioner failed to file a formal protest within 10 days, even if
somehow its late notice of protest was excusable. Moreover, Intervenor
contends, any actions of the agency, Florida Departnent of Transportation
cannot operate to waive Mayo's right to the contract.

PRELI M NARY STATEMENT

This case was referred to the Division of Administrative Hearings after
Petitioner filed its notice of protest and request for opportunity to protest
with regard to a contract awarded on Cctober 20, 1994. The heari ng was
schedul ed i mredi ately within the deadlines provided in Section 120.53(5), F. S
Wt hout objection, the petition to intervene by Mayo Contracting, Inc. was
granted on Decenber 22, 1994.

In support of its position, Petitioner presented the testinony of M chael
Schaf enacher, an agency enpl oyee; Frank Leone, an enpl oyee of M & J; and James
Bout zoukas, vice-president of M& J. No other witnesses were presented. Joint
exhi bits #1-7 were received in evidence, as was al so Intervenor's exhibit #1.

Proposed orders, with proposed findings of fact, were subnitted by the
parties. Those have been considered, and specific rulings on each proposed
finding of fact are found in the attached appendi x.

On January 13, 1995 Intervenor filed a notion for attorney's fees and
request for hearing. Because the relief being sought is not the proper subject
of this reconmended order, a separate order is being entered as to the section
120.57(1)(b)5., F.S. motion only, and the reconmrended order is issued w thout
del ay.



FI NDI NGS OF FACT

1. Petitioner, M& J Construction Conpany of Pinellas County, Inc. (M& J)
is a contractor prequalified to bid on FDOT construction projects in excess of
$250, 000.

2. Mayo Contracting, Inc. (Mayo) is a contractor prequalified to bid on
FDOT construction projects in excess of $250, 000.

3. Bid solicitation notices for state project no. 75280-3416 were nuail ed
out to prospective bidders, including M& J, on August 26, 1994; and bid
packages were nmailed to firnms requesting themon Septenber 26, 1994. M & J
received a bid package. On Septenber 28, 1994, bids were submtted for a bridge
repair contract in Orange County.

4. Mayo submitted the |lowest bid for the contract in the anmount of
$426, 860. 75 whi ch was $54, 060. 05 | ower than the second | ow bidder. M& J
submitted the third owest bid for the contract in the anmobunt of $499, 103. 40.
(Exhi bit 5)

5. The bid docunents included the follow ng notice which is printed in two
different places in the bid package; once in double spaced bold capital letters,
and once in standard size font.

UNLESS OTHERW SE NOTI FI ED I N WRI TI NG RETURN

RECEI PT, THE SUWNARY OF BIDS FOR TH S PRQIECT

WLL BE POSTED WTH THE CLERK OF AGENCY PROCEED-

I NGS, FLORI DA DEPARTMENT OF TRANSPORTATI ON, 605
SUMANEE STREET, ROOM 562, TALLAHASSEE, FLORI DA

32399- 0458, ON OCTOBER 20, 1994 OR NOVEMBER 7,

1994. BY CALLING THE CLERK OF AGENCY PRCOCEEDI NGS
FLORI DA DEPARTMENT OF TRANSPORTATI ON, (904)

488-6212, DURI NG EACH PCSTI NG PERI OD, | NFORVATI ON
CONCERNI NG THE POSTED PRQJIECTS CAN BE OBTAI NED.

| NTERESTED PARTI ES THAT HAVE A COVPUTER AND A MODEM
CAN ACCESS | NFORVATI ON FROM THE CONTRACTS

ADM NI STRATI ON ELECTRONI C BULLETI N BOARD CONCERNI NG
PROIECTS WH CH WERE POSTED W TH THE CLERK OF AGENCY
PROCEEDI NGS5 DURI NG EACH POSTI NG PERI GD BY DI ALI NG
(904) 922-4158 OR 922-4159. PCOSTING W LL PROVI DE
NOTI CE OF THE DEPARTMENT' S | NTENT TO AWARD A CONTRACT
OR TO REJECT ALL BIDS. THE DEPARTMENT' S NOTI CE OF

I NTENT REGARDI NG THI S PROJECT WLL BE POSTED ON ONLY
ONE OF THE ALTERNATE POSTI NG DATES. Bl DDERS ARE
SOLELY RESPONSI BLE FOR Tl MELY MONI TORI NG OR OTHERW SE
VERI FYI NG ON WHI CH OF THE SPECI FI ED ALTERNATE POSTI NG
DATES THE POSTI NG OF AWARD CR REJECTI ON OF ALL BI DS
ACTUALLY OCCURS. (Exhibits 1 and 2).

This notice is included in all FDOT bid packages.

6. M & J has been bidding for FDOT contracts for seven years and submts
approxi mately 40 bids to FDOT per year. M& J adnmits it did not heed the
notices in the bid docunents advising bidders that (1) the posting dates
identified in the bid docunents woul d not be changed unless witten notice was
provi ded, and (2) that the bidders are solely responsible for nonitoring the
posting dates. M. Boutzoukas and M. Leone said they were aware that the bid



docunents contai ned i nformation regarding posting but they did not nmade any
special note of the tinme frames nor did they double check after M. Leone's
conversation with an FDOT enpl oyee.

7. The day after the bid was subnmtted, M & J personnel becane concerned
about sone alleged irregularities in the bid specifications or the bidding
process. M. Leone called the FDOT contract office to find out the posting
date. He is not certain of the identity of the person with whom he spoke, but
he believes that it was M chael Schafenacher because of his "distinct, eloquent
voi ce". The FDOT staff person, according to M. Leone, told himthe posting was
Novenber 17 or Decenber 5, 1994.

8. This information was in conflict with the printed information in the
bi d package described in paragraph 5, above. No one at M & J bothered to | ook
at the dates in the bid package, either before or after the tel ephone call to
FDOT. Instead, M. Leone put the Novenber 17/ Decenber 5 dates on the office
chal kboard and continued with his investigation of the alleged irregularities,
as directed by M. Boutzoukas.

9. On Cctober 20, 1994, consistent with the requirements of Section
120.53, F.S. and as provided in the notices in the bid packages, FDOI posted the
notice of intent to award the contract to Mayo.

10. On or about Novenber 4, 1994, during the course of collecting data on
the project, M. Boutzoukas realized that posting nust have al ready occurred.
He told M. Leone to call FDOT again and they then | earned that the posting had
occurred on Cctober 20.

11. M chael Schafenacher has worked in the FDOT contracts adm nistration
office for nine years. He maintains the critical dates chart for various
projects and is involved in the pre- and post-bidding process. He and at |east
four or five other staff respond to nunerous tel ephone inquiries each day
regardi ng dates and the posting process. He remenbers the early Novenber cal
fromM & J but nothing sooner, and he does not believe that he would have given
erroneous dates fromthe critical dates chart. The chart reflects the sanme dates
for the project as stated in the bid packages.

12. FDOT keeps track of its contracts by the "letting" date, that is, the
month in which bids are opened for a particular project. The project at issue,
No. 75280-3416, was in the Septenber letting. M. Schafenacker keeps his
critical dates chart taped to his desk for easy reference. Wth or wthout the
letting date, M. Schafenacher can quickly and easily find dates in response to
tel ephone inquiries. |If M. Schafenacher had given the wong dates and had been
told that the dates were inconsistent with the bidding docunents, he woul d have
i nvestigated further to resolve the di screpancy.

13. FDOT did not change the dates for the award of the project at issue;
if it had, M& J and the other bidders would have received witten notice.

14. \Wen there was no tinely protest after the COctober 20 letting, FDOT
awar ded the contract to Mayo on or about Cctober 26, 1994.

15. As soon as it found out on Novenber 4th that the bid was let, M& J
filed its notice of protest by FAX on Novenber 4, 1994. It did not follow up
this notice with a formal protest, but rather filed a docunent called "Request
for Opportunity to Protest More than Ten Days after the Post of the Intent to



Award Bid, on or about Novenber 30, 1994, after discussions with FDOTI's | ega
staff. At notine did M& J file a protest bond.

16. M & J's reliance on erroneous verbal information by an unidentified
FDOT enpl oyee was unreasonable since M & J had the proper information readily in
hand and ignored it. M& J waived its right to protest the bid award when it
failed to timely file notice of the protest, a proper protest bond or a formal
prot est.

CONCLUSI ONS OF LAW

17. The Division of Administrative Hearings has jurisdiction in this
proceedi ng pursuant to sections 120.53 and 120.57, F.S.

18. Section 120.53(5), F.S. describes the procedures for resol ution of
protests arising fromthe contracts bidding process. The statute requires this
noti ce be provided by the agency:

Failure to file a protest within the tinme
prescribed in Section 120.53(5), Florida
Statutes shall constitute a waiver of proceed-
i ngs under chapter 120, Florida Statutes.

Persons adversely affected by an agency decision or intended decision have 72
hours fromthe bid posting to file a notice of protest and ten days thereafter
to file a formal witten protest. The sanme requirenment is found in FDOT rule
14-25.024(2), F. A C

19. M & J missed both deadlines, but argues that it was nisled by
erroneous oral information by an FDOT enpl oyer regarding the posting date. M&
J argues that it is entitled to equitable tolling of the deadlines.

20. In Machules v. Departnment of Admi nistration, 523 So.2d 1132, 1134
(Fla. 1988) the Florida Supreme Court describes equitable tolling as a

. type of equitable nodification which
"focuses on the plaintiff's excusabl e i gnorance
of the imtations period and on [the] |ack of
prejudice to the defendant'. [citations omtted]

[Elquitable tolling, unlike estoppel, does
not require active deception or enployer m s-
conduct, but focuses rather on the enployee wth
a reasonably prudent regard for his rights.

(enphasi s added)

2. M& J's admtted failure to consider the information plainly provided
in the bid docunents was neither excusable ignorance nor prudent regard and the
Machul es protective mantle is unavail abl e.

22. The doctrine of estoppel does not apply either. 1In Xerox Corp. V.
Fl ori da Departnent of Professional Regul ation, 489 So.2d 1230 (Fla. 1st DCA
1986) a di sappoi nted bidder ignored formal notice of section 120.53(5)
procedures and relied instead on sonme oral representati ons by agency staff that
no deci si on had been made on the award. The court rejected the bidder's claim
that it had not waived the right to protest. See also, Fidelity & Casualty
Conmpany of New York v. Northeast Drywall Conpany, 487 So.2d 42 (Fla. 1st DCA



1986). The case cited by M& J, Northrop & Northrop v. State Departnent of
Corrections, 528 So.2d 1249 (Fla. 1st DCA 1988) is readily distinguishable since
the Departnment of Corrections in that case failed to provide notice in the
manner prescribed by section 120.53(5), F.S

23. M& J's failure to protest within the period prescribed by statute and
agency rule constituted waiver of its right to the formal adm nistrative hearing
on the alleged inproprieties of the bid in the project at issue. Cone
Corporation v. State Departnment of Transportation, 556 So.2d 530 (Fla. 2d DCA
1990) .

RECOMVENDATI ON

Based on the foregoing, it is hereby

RECOMVENDED:

That the Florida Departnment of Transportation enter its final order denying
the bid protest of M& J.

DONE AND ENTERED this 24th day of January, 1995, in Tall ahassee, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 24th day of January, 1995.

APPENDI X

The follow ng constitute specific rulings on the findings of fact proposed
by the parti es.

Petitioner's Proposed Findings

M& J filed a menorandum and a four paragraph order. The findings proposed in
that order are rejected as unsupported by the weight of evidence. However, the
findi ng proposed in paragraph 3 is adopted to the extent that it establishes
that M& J filed a notice as soon as it |learned from FDOT that the bid was | et
on Cctober 20.

Respondent' s Proposed Fi ndi ngs

Adopt ed i n paragraph 3.
-4. Adopt ed i n paragraph 5.
Adopt ed i n paragraph 3.
Adopt ed i n paragraph 5.
Rej ect ed as unnecessary.

NoanNE



8.

9.

10. -11.
12.-18.
14.
15.
17.
18.
21.
22.
23.
24,
25.
26.
28.
30.
31.
32.

- 16.

- 20.

- 27.
- 29.

I ntervenor's Proposed Findings

1.-7.
8.

9.

10.
11.-12.

Adopt ed i n paragraph 1.
Adopt ed i n paragraph 6.
as unnecessary.

Rej ect ed
Adopt ed i
Adopt ed
Adopt ed
Adopt ed
Adopt ed
Adopt ed
Rej ect ed
Adopt ed i
Adopt ed
Adopt ed
Adopt ed
Adopt ed
Adopt ed
Adopt ed
Adopt ed

Adopt ed
Adopt ed
Adopt ed
Adopt ed
Adopt ed
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Thomas H. Duffy,

n
n
n
n
n
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subst ance

par agraph 3

subst ance
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par agr aph
par agr aph

i n paragraph 6.

i n paragraph 7.
11.
12.
11.

as unnecessary.

n
n
n
n
n
n
n
n

E. Bout zoukas,
Post O fice Box 2731

par agr aph
par agr aph
subst ance
par agr aph
par agr aph
par agr aph
par agr aph
par agr aph

Fl orida 34697-2731

Esquire

Department of Transportation
605 Suwannee Street

Tal | ahassee,

Mary M Piccard, Esquire
Post O fice Box 589
1004 DeSoto Park Drive

Tal | ahassee,

Ben G Watts,

ATTN. Dei dre G ubbs
Department of Transportation

Haydon Burns Buil di ng,
605 Suwanee Street
Tal | ahassee,

Thor nt on J.

Secretary

M5 58

Wl lianms, Ceneral

Department of Transportation
562 Haydon Burns Buil di ng

Tal | ahassee,

Esquire

12.
13.
i n paragraph 16.
14.
15.
14.
15.
16.

i n paragraphs 1-6.
i n paragraph 7.

i n paragraph 9.

i n paragraph 14.

i n paragraph 15.

Fl ori da 32399- 0450

Fl orida 32302-0589

Fl orida 32399-0450

Counsel

Fl orida 32399-0450



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

M & J CONSTRUCTI ON COVPANY

OF PI NELLAS COUNTY, | NC.
Petiti oner,

VS. CASE NO. 94-6917BID

DEPARTMENT OF TRANSPORTATI ON,

Respondent .
and

MAYO CONTRACTI NG, | NC.,

I nt ervenor.

N N e e N e N N N N N N N N N

ORDER ON MOTI ON FOR ATTORNEY' S FEES

On January 13, 1995, Intervenor, Mayo Contracting, Inc. (Mayo) filed its
nmotion for attorney's fees and request for hearing.

Basis for the notion is section 120.57(1)(b) 5, F.S. which provides:

Al'l pl eadi ngs, notions, or other papers filed in the proceedi ng nmust be
signed by a party, the party's attorney, or the party's qualified
representative. The signature of a party, a party's attorney, or a party's
qualified representative constitutes a certificate that he has read the
pl eadi ng, notion, or other paper and that a, to the best of his know edge,

i nformati on, and belief formed after reasonable inquiry, it is not interposed
for any inproper purposes, such as to harass or to cause unnecessary del ay or

for frivol ous purpose or needl ess increases in the cost of litigation. If a
pl eadi ng, notion, or other paper is signed in violation of these requirenents,
the hearing officer, upon nmotion or his own initiative, shall inpose upon the

person who signed it, a represented party, or both, an appropriate sanction
whi ch may include an order to pay the other party or parties the anount of
reasonabl e expenses incurred because of the filing of the pleading, notion, or
ot her paper including a reasonable attorney's fee. (Enphasis added).



There is a conplete body of case | aw avail able for application to the above
section. Patterned after Rule 11, Federal Rules of Civil Procedure, section
120.57(1)(b)5 F.S. may be interpreted in part by resort to the abundant federa
cases analyzing that rule. Mercedes Lighting and Electrical Supply, Inc. v.
State Departnent of General Services, 560 So.2d 272 (Fla. 1st DCA 1990).

Nothing in the text of section 120.57(1)(b)5, F.S. mandates an evidentiary
hearing. The inposition of sanctions pursuant to Rule 11 does not require an
evidentiary hearing. International Shipping v. Hydra Ofshore, Inc., 875 F.2d
600 (1st Gr. 1988). An evidentiary hearing is unnecessary, and whether or to
what extent an additional hearing is required will vary depending on the nature
of the case. Donaldson v. dark, 819 F.2d 1551 (11th Cr. 1987). Wde
di scretion is vested in the trial judge as to whether to grant sanctions, as the
trial judge, by virtue of his close contact with the parties, is best able to
determ ne the propriety of such sanctions. Norton Tire Co. v. Tire Kingdom
Inc., 856 F.2d 1533 (11th Gr. 1988).

In many situations the judge's participation in the proceedi ngs
provides himwith full know edge of the relevant facts and little further
inquiry will be necessary.

To assure that the efficiencies achieved through nore effective operation
of the pleading reginen will not be offset by the cost of satellite litigation
over the inposition of sanctions, the court must to the extent possible limt
t he scope of sanction proceedings to the record. Thus, discovery should be
conducted only by | eave of the court, and then only in extraordi nary
Ci rcumst ances.

Advi sory Conmittee Notes,
1983 Anendnents to Rule 11

Extraordi nary circunstances have not been raised in Mayo's request. The
underlying facts stated in the notion are already a matter of record in the
i nstant proceeding.

Havi ng served as hearing officer, the undersigned is intimately famliar
with the conduct of this admnistrative litigation by the parties and with the
record. Krueger v. School District of Fernando County, 544 So.2d 311 (Fla. 5th
DCA 1989), cited by Mayo, involved remand for an evidentiary hearing on a notion
for $42,000 in attorney's fees. The authority for the motion is not nentioned
in the opinion, but apparently the request was made several tines during the
proceedi ng after which the hearing officer recomended reinstatenent of the
teacher but ignored the request for fees. The case is readily distinguishable.

The 1983 anendnents to Rule 11 elimnated the former "good-faith, bad-
faith" standard in favor of a nore objective and nore stringent standard,
"reasonabl eness under the circunstances”. Mercedes, p.276; Rodgers v. Lincoln
Towi ng Services, Inc., 771 F.2d 194 (7th Cr. 1985). The court is to avoid
hi ndsi ght and resolve all doubts in favor of the signer. Rule 11 is violated
only where it is patently clear that a clainmant has absolutely no chance of
success. diveri v. Thonpson, 803 F.2d 1265 (2nd G r. 1986), citing Eastway
Construction Corp. v. New York 762 F.2d (2nd GCir. 1985)

The rule is not intended to chill an attorney's enthusiasmor creativity in
pursui ng factual or legal theories. The court is expected to avoid using the
wi sdom of hi ndsi ght and should test the signer's conduct by inquiring what was
reasonable to believe at the tine the pleading, notion, or other paper was



subm tted. Thus, what constitutes a reasonable inquiry may depend on such
factors as how much tinme for investigation was available to the signer; whether
he had to rely on a client for information as to the facts underlying the

pl eadi ng, notion, or other paper, whether the pleading, notion, or other paper
was based on a plausible view of the [ aw, or whether he depended on forwarding
counsel or another nmenber of the bar.

Advi sory Conmittee notes,

1983 anendnents to Rule 11
O her objective exanpl es of inproper purposes are " excessi ve
persistence in pursuing a claimor defense in the face of repeated adverse
rulings, or obdurate resistance out of proportion to the anounts or issues at
stake."™ Schwarzer, "Sanctions Under the New Federal Rule 11 - A Coser Look"
104 F.R D. 181, 195-197, cited in Mercedes, supra, p.278.

These obj ective standards all ow the avoi dance of unseemy or sensitive
inquiry into attorney and client subjective intent or privileged conmruni cations
in assessing the propriety of sanctions.

The record and circunstances in this proceeding do not support an award of
fees pursuant to section 120.57(1(b)5. There has been very little delay from
Cct ober until January, and that delay was occasioned by Petitioner's and the
agency's apparent uncertainty regarding the procedure for addressing a protest
that was untinmely on its face but which was | ate based on all egedly erroneous
information. The litigation proceeded pronptly; Petitioner Mayo presented
conpetent credi ble witnesses and a claimthat was col orable, but deened, at this
stage, to be non-prevailing.

The nmotion for attorney's fees is DEN ED

DONE and ORDERED this 24th day of January, 1995, in Tall ahassee, Leon
County, Florida.

MARY CLARK

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 24th day of January, 1995.

COPI ES FURNI SHED:

Mary M Piccard, Esquire

Post O fice Box 589

1004 DeSoto Park Drive

Tal | ahassee, Florida 32302-0589



Thomas H. Duffy, Esquire
Department of Transportation
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

M chael E. Bout zoukas, Esquire
Post O fice Box 2731
Dunedin, Florida 34697-2731

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.

STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

M & J CONSTRUCTI ON COVPANY

OF PI NELLAS COUNTY, | NC.,
Petiti oner,

VS. CASE NO. 94-6917BID

DEPARTMENT OF TRANSPORTATI ON,

Respondent .
and

MAYO CONTRACTI NG, | NC.,

I nt ervenor.

N N N N N e N N N N N N N N N

CORRECTED RECOMVENDED
ORDER
(PURSUANT TO RULE 60Q 2.032(2), FAQ)

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styl ed case on Decenber 23, 1994, in Tall ahassee, Fl orida.



APPEARANCES

For Petitioner: M chael Boutzoukas, Esquire
Post O fice Box 2731
Dunedin, Florida 34697-2731

For Respondent: Thomas H. Duffy, Esquire
Haydon Burns Buil ding, Miil Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0450

For Intervenor: Mary M Piccard, Esquire
Post O fice Box 589
1004 DeSoto Park Drive
Tal | ahassee, Florida 32302-0589

STATEMENT OF THE | SSUES

In their joint prehearing statenent adopted and filed at the hearing on
Decenber 23rd, the parties provided this concise description of the controversy:

This proceeding is limted to the issue of

whet her Petitioner, M& J Construction Co. of

Pi nel l as County, Inc. (M & J) should be excused
fromfiling a bid protest outside the statutory
period permtting such filings because of a
verbal change in the posting date allegedly
made by a Department of Transportation (FDOT)

enpl oyee.

Petitioner maintains that it should be excused
fromnot filing its notice of protest within 72
hours of the posting of the intended award
because a representative of the FDOI nmade a
representation that the intended award woul d not
be posted until a date at |east 30 days after
the actual posting; therefore, equity requires
that its protest be all owed.

Respondent and the Intervenor maintain that the

bi ddi ng docunents nade cl ear that the award woul d
be posted on Cctober 20, 1994 or Novenber 7, 1994,
and that no change in this posting date woul d be
made except in witing. As no witten change was
filed, Petitioner was still on notice that the

i ntended award woul d be posted on Cctober 20, 1994
or Novenber 7, 1994. FDOT denies that M chael
Schaf enacker made a verbal representation otherw se.

In addition, in a supplenent to the prehearing statenent, Intervenor
contends that Petitioner failed to file a formal protest within 10 days, even if
somehow its late notice of protest was excusable. Moreover, Intervenor
contends, any actions of the agency, Florida Departnent of Transportation
cannot operate to waive Mayo's right to the contract.



PRELI M NARY STATEMENT

This case was referred to the Division of Administrative Hearings after
Petitioner filed its notice of protest and request for opportunity to protest
with regard to a contract awarded on Cctober 20, 1994. The hearing was
schedul ed i nmredi ately within the deadlines provided in Section 120.53(5), F. S
Wt hout objection, the petition to intervene by Mayo Contracting, Inc. was
granted on Decenber 22, 1994.

In support of its position, Petitioner presented the testinony of M chael
Schaf enacher, an agency enpl oyee; Frank Leone, an enpl oyee of M & J; and James
Bout zoukas, vice-president of M& J. No other w tnesses were presented. Joint
exhi bits #1-7 were received in evidence, as was al so Intervenor's exhibit #1.

Proposed orders, with proposed findings of fact, were subnitted by the
parties. Those have been considered, and specific rulings on each proposed
finding of fact are found in the attached appendi x.

On January 13, 1995 Intervenor filed a notion for attorney's fees and
request for hearing. Because the relief being sought is not the proper subject
of this reconmended order, a separate order is being entered as to the section
120.57(1)(b)5., F.S. motion only, and the recomrended order is issued w thout
del ay.

FI NDI NGS OF FACT

1. Petitioner, M& J Construction Conpany of Pinellas County, Inc. (M& J)
is a contractor prequalified to bid on FDOT construction projects in excess of
$250, 000.

2. Mayo Contracting, Inc. (Mayo) is a contractor prequalified to bid on
FDOT construction projects in excess of $250, 000.

3. Bid solicitation notices for state project no. 75280-3416 were nuail ed
out to prospective bidders, including M& J, on August 26, 1994; and bid
packages were nmailed to firnms requesting themon Septenber 26, 1994. M & J
received a bid package. On Septenber 28, 1994, bids were submtted for a bridge
repair contract in Orange County.

4. Mayo submitted the |lowest bid for the contract in the anmount of
$426, 860. 75 whi ch was $54, 060. 05 | ower than the second | ow bidder. M& J
submitted the third owest bid for the contract in the amobunt of $499, 103. 40.
(Exhi bit 5)

5. The bid docunents included the followi ng notice which is printed in two
different places in the bid package; once in double spaced bold capital letters,
and once in standard size font.

UNLESS OTHERW SE NOTI FI ED I N WRI TI NG RETURN
RECEI PT, THE SUWARY OF BIDS FOR TH S PRQIECT
WLL BE POSTED WTH THE CLERK OF AGENCY PROCEED-

I NGS, FLORI DA DEPARTMENT OF TRANSPORTATI ON, 605
SUMANEE STREET, ROOM 562, TALLAHASSEE, FLORI DA
32399- 0458, ON OCTOBER 20, 1994 OR NOVEMBER 7,
1994. BY CALLI NG THE CLERK OF AGENCY PRCOCEEDI NGS
FLCORI DA DEPARTMENT OF TRANSPORTATI ON, (904)
488-6212, DURI NG EACH PCSTI NG PERI OD, | NFORVATI ON



CONCERNI NG THE POSTED PRQJIECTS CAN BE OBTAI NED.

| NTERESTED PARTI ES THAT HAVE A COVWPUTER AND A MODEM
CAN ACCESS | NFORVATI ON FROM THE CONTRACTS

ADM NI STRATI ON ELECTRONI C BULLETI N BOARD CONCERNI NG
PROIECTS WH CH WERE POSTED W TH THE CLERK OF AGENCY
PROCEEDI NGS5 DURI NG EACH POSTI NG PERI GD BY DI ALI NG
(904) 922-4158 OR 922-4159. PCSTING W LL PROVI DE
NOTI CE OF THE DEPARTMENT' S | NTENT TO AWARD A CONTRACT
OR TO REJECT ALL BIDS. THE DEPARTMENT' S NOTI CE OF

I NTENT REGARDI NG THI S PROJECT WLL BE POSTED ON ONLY
ONE OF THE ALTERNATE POSTI NG DATES. Bl DDERS ARE
SOLELY RESPONSI BLE FOR Tl MELY MONI TORI NG OR OTHERW SE
VERI FYI NG ON WHI CH OF THE SPECI FI ED ALTERNATE POSTI NG
DATES THE POSTI NG OF AWARD CR REJECTI ON OF ALL BI DS
ACTUALLY OCCURS. (Exhibits 1 and 2).

This notice is included in all FDOT bid packages.

6. M & J has been bidding for FDOT contracts for seven years and submts
approxi mately 40 bids to FDOT per year. M& J adnmits it did not heed the
notices in the bid docunents advising bidders that (1) the posting dates
identified in the bid docunents woul d not be changed unless witten notice was
provi ded, and (2) that the bidders are solely responsible for nonitoring the
posting dates. M. Boutzoukas and M. Leone said they were aware that the bid
docunents contai ned i nformation regarding posting but they did not nmade any
special note of the tinme frames nor did they double check after M. Leone's
conversation with an FDOT enpl oyee.

7. The day after the bid was submtted, M & J personnel becane concerned
about sone alleged irregularities in the bid specifications or the bidding
process. M. Leone called the FDOT contract office to find out the posting
date. He is not certain of the identity of the person with whom he spoke, but
he believes that it was M chael Schafenacher because of his "distinct, eloquent
voi ce". The FDOT staff person, according to M. Leone, told himthe posting was
Novenber 17 or Decenber 5, 1994.

8. This information was in conflict with the printed information in the
bi d package described in paragraph 5, above. No one at M & J bothered to | ook
at the dates in the bid package, either before or after the tel ephone call to
FDOT. Instead, M. Leone put the Novenber 17/ Decenber 5 dates on the office
chal kboard and continued with his investigation of the alleged irregularities,
as directed by M. Boutzoukas.

9. On Cctober 20, 1994, consistent with the requirements of Section
120.53, F.S. and as provided in the notices in the bid packages, FDOI posted the
notice of intent to award the contract to Mayo.

10. On or about Novenber 4, 1994, during the course of collecting data on
the project, M. Boutzoukas realized that posting nust have al ready occurred.
He told M. Leone to call FDOT again and they then | earned that the posting had
occurred on Cctober 20.

11. M chael Schafenacher has worked in the FDOT contracts adm nistration
office for nine years. He maintains the critical dates chart for various
projects and is involved in the pre- and post-bidding process. He and at |east
four or five other staff respond to nunerous tel ephone inquiries each day
regardi ng dates and the posting process. He remenbers the early Novenber cal



fromM & J but nothing sooner, and he does not believe that he would have given
erroneous dates fromthe critical dates chart. The chart reflects the sane dates
for the project as stated in the bid packages.

12. FDOT keeps track of its contracts by the "letting" date, that is, the
month in which bids are opened for a particular project. The project at issue,
No. 75280-3416, was in the Septenber letting. M. Schafenacker keeps his
critical dates chart taped to his desk for easy reference. Wth or wthout the
letting date, M. Schafenacher can quickly and easily find dates in response to
tel ephone inquiries. |If M. Schafenacher had given the wong dates and had been
told that the dates were inconsistent with the biddi ng docunents, he woul d have
i nvestigated further to resolve the di screpancy.

13. FDOT did not change the dates for the award of the project at issue;
if it had, M& J and the other bidders would have received witten notice.

14. \Wen there was no tinely protest after the October 20 letting, FDOT
awar ded the contract to Mayo on or about Cctober 26, 1994.

15. As soon as it found out on Novenber 4th that the bid was let, M& J
filed its notice of protest by FAX on Novenber 4, 1994. It did not follow up
this notice with a formal protest, but rather filed a docunent called "Request
for Opportunity to Protest More than Ten Days after the Post of the Intent to
Award Bid, on or about Novenber 30, 1994, after discussions with FDOTI's | ega
staff. At notine did M& J file a protest bond.

16. M & J's reliance on erroneous verbal information by an unidentified
FDOT enpl oyee, assum ng such occurred, was unreasonable since M & J had the
proper information readily in hand and ignored it. M&J waived its right to
protest the bid award when it failed to tinmely file notice of the protest, a
proper protest bond or a formal protest.

CONCLUSI ONS OF LAW

17. The Division of Administrative Hearings has jurisdiction in this
proceedi ng pursuant to sections 120.53 and 120.57, F.S.

18. Section 120.53(5), F.S. describes the procedures for resol ution of
protests arising fromthe contracts bidding process. The statute requires this
noti ce be provided by the agency:

Failure to file a protest within the tinme
prescribed in Section 120.53(5), Florida
Statutes shall constitute a waiver of proceed-
i ngs under chapter 120, Florida Statutes.

Persons adversely affected by an agency decision or intended decision have 72
hours fromthe bid posting to file a notice of protest and ten days thereafter
to file a formal witten protest. The sanme requirenment is found in FDOT rule
14-25.024(2), F. A C

19. M & J missed both deadlines, but argues that it was nisled by
erroneous oral information by an FDOT enpl oyer regarding the posting date. M&
J argues that it is entitled to equitable tolling of the deadlines.

20. In Machules v. Departnment of Adm nistration, 523 So.2d 1132, 1134
(Fla. 1988) the Florida Supreme Court describes equitable tolling as a



. type of equitable nodification which
"focuses on the plaintiff's excusabl e i gnorance
of the imtations period and on [the] |ack of
prejudice to the defendant'. [citations omtted]

[Elquitable tolling, unlike estoppel, does
not require active deception or enployer m s-
conduct, but focuses rather on the enployee wth
a reasonably prudent regard for his rights.

(enphasi s added)

2. M& J's admtted failure to consider the information plainly provided
in the bid docunents was neither excusable ignorance nor prudent regard and the
Machul es protective mantle is unavail abl e.

22. The doctrine of estoppel does not apply either. 1In Xerox Corp. v.
Fl ori da Departnent of Professional Regul ation, 489 So.2d 1230 (Fla. 1st DCA
1986) a di sappoi nted bidder ignored formal notice of section 120.53(5)
procedures and relied instead on sonme oral representati ons by agency staff that
no deci si on had been made on the award. The court rejected the bidder's claim
that it had not waived the right to protest. See also, Fidelity & Casualty
Conmpany of New York v. Northeast Drywall Conpany, 487 So.2d 42 (Fla. 1st DCA
1986). The case cited by M& J, Northrop & Northrop v. State Departnent of
Corrections, 528 So.2d 1249 (Fla. 1st DCA 1988) is readily distinguishable since
the Departnment of Corrections in that case failed to provide notice in the
manner prescribed by section 120.53(5), F.S

23. M& J's failure to protest within the period prescribed by statute and
agency rule constituted waiver of its right to the formal adm nistrative hearing
on the alleged inproprieties of the bid in the project at issue. Cone
Corporation v. State Departnment of Transportation, 556 So.2d 530 (Fla. 2d DCA
1990). Moreover, M & J's failure to file a formal witten protest within ten
days of its notice of protest also constitutes a waiver of any right it may have
had to review the agency's award. Xerox Corp. vs. Florida Departnent of
Pr of essi onal Regul ati ons, supra.

RECOMVENDATI ON
Based on the foregoing, it is hereby
RECOMVENDED:

That the Florida Departnment of Transportation enter its final order denying
the bid protest of M& J.

DONE AND ENTERED this 25th day of January, 1995, in Tall ahassee, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 25th day of January, 1995.

APPENDI X

The follow ng constitute specific rulings on the findings of fact proposed
by the parti es.

Petitioner's Proposed Findings

M& J filed a menmorandum and a four paragraph order. The findings proposed in
that order are rejected as unsupported by the weight of evidence. However, the
findi ng proposed in paragraph 3 is adopted to the extent that it establishes
that M& J filed a notice as soon as it |learned from FDOT that the bid was | et
on Cctober 20.

Respondent' s Proposed Fi ndi ngs

1. Adopt ed i n paragraph 3.
2.-4. Adopt ed i n paragraph 5.
5. Adopt ed i n paragraph 3.
6. Adopt ed i n paragraph 5.
7 Rej ect ed as unnecessary.
8 Adopt ed i n paragraph 1.
9 Adopt ed i n paragraph 6.

10.-11. Rejected as unnecessary.

12.-13. Adopted in substance in paragraph 6.
14. Adopt ed i n paragraph 3.

15.-16. Adopted in substance in paragraph 7.
17. Adopted in paragraph 11

18.-20. Adopted in paragraph 12.

21. Adopted in paragraph 11

22. Rej ect ed as unnecessary.

23. Adopted in paragraph 12.

24. Adopted in paragraph 13.

25. Adopted in substance in paragraph 16.
26.-27. Adopted in paragraph 14.

28.-29. Adopted in paragraph 15.

30. Adopt ed i n paragraph 14.

31. Adopt ed i n paragraph 15.

32. Adopted in paragraph 16.

I ntervenor's Proposed Findings

1.-7. Adopt ed in paragraphs 1-6.
8. Adopt ed i n paragraph 7.

9. Adopt ed i n paragraph 9.
10. Adopt ed i n paragraph 14.

11.-12. Adopted in paragraph 15.



COPI ES FURNI SHED:

M chael E. Bout zoukas, Esquire
Post O fice Box 2731
Dunedi n, Florida 34697-2731

Thomas H. Duffy, Esquire
Department of Transportation
605 Suwannee Street

Tal | ahassee, Florida 32399- 0450

Mary M Piccard, Esquire

Post O fice Box 589

1004 DeSoto Park Drive

Tal | ahassee, Florida 32302-0589

Ben G Watts, Secretary

ATTN: Dei dre G ubbs

Department of Transportation
Haydon Burns Buil di ng, M5 58

605 Suwanee Street

Tal | ahassee, Florida 32399-0450

Thornton J. WIIlians, General Counse
Department of Transportation

562 Haydon Burns Buil di ng

Tal | ahassee, Florida 32399-0450

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



